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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Honorshle Jack F. Ridgevay., Chairman

e L e

Military Affairs Committee
Bouse of Representatives
Austin, Texas

Dear 8ir:

253 and House Bill

as to the constitutionality of\ Se :
slature.

623, companion bills nov before

‘ These b are idgntiocsal, pt that the Rouse
3111 &s now writtep pr ghér penalty than that
provid.d in the t tt caption and the
emergency clause, te Bill 253

"Be it enacted \eh\. ure of the State
a X4 8 $ \

the purpose of this
vy oast Guard Base, Camp,
&cuon Base sheall bhe known as

That the County Comutssioners
g within the limits of said County

pstablishments are hereby author-
up and create restriocted Military
Zones adjecent to such Nilitary establishment.

"SEC. 3. That the limits of saiéd m.‘stu'z
Zones shiell be set forth in the Minutes of sai
Courts; that appropriate signa shall be placed
by all roads or passage~vways leading .‘mte said

‘ NO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIR?T ASSISTANT
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Zones shoving that such Zones are restricted
aress. That sush Zones shall not extend more
then one mile from the boundary lines of any
Military establishment.

"SEC. 4. That the Commissioners Court
shall be authorised to establish special regu-
lations for such Zonas as to spesd of motor ve-
hiocles, parking, t of piotures and other
doings of any other &ct that would be or tend
to be contrary to public interest and that wvould
interfere vwith the war efforta.

"3EC. 5. That in order to properly police
said Zones the Commissiocners Court sha e au-
thorized to empower the civilian or military
gusrds at such Military establishments to en-
force the regulations established for such mili-
t“, Zones. '

"SRC. 6. That any person, asscciation of
persons, firm or corporstion who shall violate
any of the regulstions prsseribed for military
sones, shall be guilty of a misdemsancr, and
upon conviction shall be punished a fing of
not less than One Hundred Pollars ($100.00) or
by impriscnment in the County Jail for not
less than ten (10) days, or more than two (2)

yoars.

We beliove that these bills are violative of Arti-
ole I, 3eation 28, Article 1I, Section 1, and Article 111,
Section 1 of the Constitution of Texas, and of Articles 1
and 3 of our Penal Cude. These lavs are set out in thy quots-
tions whioh foilow,

In Ex parte FPatson, 95 Cr. R. 303; 246 3,W. 343,
the Court of Criminal Appeals held invalid a penal statute
prohidbiting the operation of commercial motor vehicles upon
the public highvays with loads in excess of & certain wveight
or width, but empowsring the 3tate Highway Department to ia-
sue special permits in writing to inerease such weight or
width., Referring to the provisions cof the statute sonferring
such power upon the Highway Department the Court said:
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"A casual reading of this quotation seems
to make patent the fact that it is so obnoxious
tc section 28, art. 1, of our Constitution deny-
ing to the Legislature the right to delegate
pover to guspend a lavw, as to require nc analy-
sis. 3414 section of the Constitution in terms
provides that no power of sus lavs in this
State shall be exercised except LY Leginla-~
ture, As thils provision was in the Coanstitution
prior to ths adoption of the one novw in force
in this state, it read:

- “'No power of suspending lavs in this
State shall be sxercised exdept by the legils-
lature or its authority.?

"It vill be obmerved that the words 'or
ita authority'! are no longer & part of the funda-
mental law of our state, and as held by this
gourt in Ex parte Coombs, 38 Tex. Cr. R. 648,
&4 3. W, 854, and by the Suprems Court of this
state in MeDonsld v. Denton, 63 Tex. Civ. App.
421, 132 8, W, 823, this repesled any author-
1ty to delegate its pover retofore sxisting
in the legislature.”

In passing upon the constitutionslity of a stat-
ute making the failure to erect fire escapes in ecnformance
vith specifications to be promulgated by State Fire Mar-
shall a penal offense, the same court said {Dockery v. State,

"The meat of this law is not to compel one
to have a fire escape, but that all must have
thea built according to specifications which
are not written in the law, but whisch must be
prepared and pudblished by another than the law-
making body.

forbide the delegaticn of Lavamiecaiitution, |
or * gation o pover t
lagislature. Ve discussed this at some length
in Bx te Mlef‘, % Tex. Cr. R. l’, 215 3. W,
222. the aot under discussion be upheld, it
vould seem clesar that the law requiring fire
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escapes vould be such as that the essential part
of 1%, 1.8, the kind and character of specifica-
tions necessary, might be changed, modified, add-
ed to, or taken from b{ & pover other than the
legislature, at the will, wish, or whim of such
foreign pover. In deed, if the fire marhkhhall de-
cl to promulgate specifications it might be

debmamdi oo mmmd lonm Tmes wsmse TAd e moawdomad Fedd o
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The statement of the case seezs (o maks self-
svident the proposition that the law under dis-
cussion 1s an attempt to delegate to the state
fire marshal the povwer t0 so make, unmake, or

the element necessary to give effect to
this statute, as to render the act obnoxious to
the Censtitution.”

Section 1 of Articls ]I of the Constitution declares:

"The powvers of the Government of the State
of Texas shall be divided into threes distinct
departments, each of vhich ghall be confided
to a separate bdody of magistrasy, to-wit: Those
whioh are legislative to one; those which are
Executive t0 another, and those which are Judi-
clsl to another; Bnd :no person, or eclleotion
of persons, being of one of those departments,

1 exercise any pover properly attached to
either of the oihers; sxcept in the instances
herein sxpresely permitted.f

In Stephenson v. Wood, 35 8. W, (24) 794, the Galves-
ton Court of Civil Appeals, pasaing upon the validity of a stag-
ute attempting to confer legislative authority upon the Game,
Fish and Oystsr Commission, sald:

“Appellants insist that the attempt on the
part of the lLegislature to confer upon the eom-
missioners authority to determine when 2nd un-
der what circumstances and gconditicns the pos-
sessiocn of seines, nets, and trawls on the waters
menticned shall conatitute & penal offense, la
in vioclation of article 3, section 1 of tha Con-
stituticn of this 3tate, which expressly providea
that the lagisliation of this atate shall be vest-~
ed in the legislature of the state, and is there-
fore void and unepforce&ble.
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“This contention of appellants should be
sustained, That the legislature has no pover
to ganfer upon a commission, buredu, or sgeat
of the state the power to make & lav is vell

settled in this state, not only by the provi-
sions of article 3, 1, of the Constitution
but b{ the uniroru opinions of our oourta.
Article 3, | 1, 3tate Constitution; Bx
laslie, 87 Tex. cr. R. 476, 223 s.w. 227, 229;
Jannin v, at‘t.’ 42 !.xa Gr. R, 31 51 ' Y.
1126] 62 3.W. “lg A.L.R, )‘9' An, 3t.
Rep. B21; Stockvoil v, State, 110 Tex. 580,
221 8.W. 932, 12 A.L.R. 1116; Ex parte Mitchell,
109 Tex. 11, 177 8.¥. 953& State v. 3wisher,
17 2ex, 4&13 Crossman v. Galveston, 112 Tex.
303, 247 3.¥W, 810, 26 A.L.R, 1210.

In Bx psrte lLeslie, 87 Cr. R. A476; 225 8.W., 227,
the Court of Criminal Appeals said;

“The pover to make lavws i1y placed by the
people, through the Constitutien, upon the leg-
islature. %The rights of individusls are guard-
ed by restriotions touching the ensotment and
publiocation of lavs, end the privilege is af-
forded of presenting by petiticn or appearance
before the legislative caumitteca oppesition to
propoasd enactments affecting the property or
the liberty of the citizen. A cmmpleted law,
if penal in its effect, must defins the sot
or caission denounced as coriminal with aaua
degree of gertainty. Penal Code, art,
Augultino ¥, at.t'. 41 Tex. Cr. Ro 59€ 52 s.hc
77, 96 Am, 8t. Rep. 765; Bogdell v. B8tate, 8
Tex. Or. R. 66 b 5 8.W. 675* Griffin v, at‘tﬂ,
218 S.W. 494; Railway v. State, 100 Tex. A20,
100 8.¥W. 766, . . . In conferring upon an in~
strument of goverament, such as the live stogk
sanitary commiassion, the pover to make rules,
the nonobservance of which canstitutes a corim-
insl offense, it 1is deemad necessary that the
legislature define the povwer and plece limita-
ticns upon the authority to promulgete rules,
to the end that they may not be lacking inm the
;sscntiul elements of & lav dencunsing an of-

(. 3:1 1 8
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Again, in Ex parte Wilmoth, 67 8. W, (24) 289, the
same Court said: '

"Counsel for the ¢ity have referred this
court to many Judicial decisions of the feder-
al and state courta in support of the conten-
tion that the ordinance in question does not
offend against ths general rule vhich dsclares
that the er to make laws is & function of
the la body and that such power cannot
be delegated to others. The oases cited reo-
late t0 matters of a oivil nature, and are
therefore not available as precedents in re-
gard to a penal offense. 3Such of the cases
cited which apparently susteain the delegation
of power are from the federal court, in which
the rule has been relaxed to some degree in
scoord with the announcement of the Supreme

. Court of the United States in Va Y. South~
ard, 10 Wheat. 1, 42, 6 L, R4, 3 o v e

“The relaxed interpretation of the rule
hias not been followed under any of the stat-~
utes or decisions in this state, partiocularly
in their application to the pensl laws., %The
statutes applicable are the following:

¥'The design of enasting this Code is to
define in plain langusge svery offense against
the laws of this State, and affix to each of-
fense its proper punighment.' Article 1, P.C.

“'In order that the system of penal law in
force in this 3tate may be complete within it~
self, and that no system of foreigu laws, writ-
ten or unwritten, may °'.§f§"1'd to, it is
declared that nc peracn 1 be punished for
any sct or omission, unless the same 15 made &
penial offense, and & penalty is affized there-
;o gy ghn written law of this State.! Article

» . .

It will be cbserved that the bills here under son-
sideration attempt tc confer upon commissioners' ocourts the
pover to meke, change and suspend the law, to counfer upon them
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legislative povers, and to affix a penslty to asts vhieh are
not, made pensl offenses and defined in plain language by the
eriminal of this 3tate.

For the reasons stated, it is our opinion that said
Senate 2111 Ho. 255 and seid House Bill No. 62% are unconsti-
tutionsal.

In viev of our opinion as to the censtitutionality
of the bills as & whole, it Decomes unneces to pass upon
the constitutionality of Secticns 5 of the bills.

Yours very truly

U APR 26,,194% ATTORNXY GEXERAL OF TEXAS
m . . K Clec..

FIRST ASSISTANT
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